IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CONNELI US A. HAI RSTON- LASH : ClVIL ACTI ON
V.

R J.E. TELECOM INC., fornerly :

O S.P. CONSULTANTS, INC., et. al. ; NO. 00-2070

VEMORANDUM AND ORDER

HUTTON, J. March 30, 2001

Presently before the Court are the Defendants’ Modtion for
Summary Judgnent (Docket No. 15), the Defendants’ Brief in Support
of Mdtion for Sunmmary Judgnent (Docket No. 16), the Appendix
Material for Defendants’ Brief (Docket No. 17), the Plaintiff’s
Brief in Support of Answer to Defendants’ Mtion for Summary
Judgnent and acconpanyi ng appendi x (Docket No. 19), and the
Def endants’ Reply Brief in Support of Mtion for Sumrmary Judgnent
(Docket No. 23).

. BACKGROUND

The relevant facts leading up to this nmotion for summary
judgnent are |argely uncontested. The Plaintiff, Connelius A
Hai r st on- Lash, was enployed by the Defendant O S.P. Consultants
(OsP). In the course of her enploynent, she was supervised by

Def endant Roger Branson.! Defendant Branson reported to Def endant

1 A defaul t j udgnent was entered agai nst Defendant Roger Branson on August 29,
2000. He is not the subject of this notion.



Dal e Mousseau. During the course of her enploynent wth Defendant
OSP, the Plaintiff was touched inappropriately by Defendant
Branson, in the form of shoul der nassages, approximately two to
three tines per week for a period of four nonths.

Eventually, the Plaintiff conpl ained of this behavior directly
to Defendant Branson. Defendant Branson imedi ately stopped the
i nappropriate touching but began nmaking the Plaintiff's life

unpl easant by threatening to take work away fromher, arguing with

her about her work, and critiquing her tinme sheets. |n addition,
Def endant Branson nade several inappropriate racial coments
regarding the Plaintiff. Approxi mately one nonth after her
ori gi nal confrontation regarding the Def endant Branson’ s

i nappropriate behavior, the Plaintiff and Defendant Branson got
into a heated argunent. At that tinme, the Plaintiff term nated her
enpl oynent with Defendant OSP

The Plaintiff’s deposition indicates that she contacted
Def endant Mousseau on several occasions to conpl ai n about Def endant
Branson. Defendant Mousseau responded, according to the Plaintiff,
that OSP was a “nmale oriented facility. |If [the Plaintiff] can’'t
stand the heat, get out of the kitchen.” She never filed a forma
grievance with the conpany. On March 21, 2000, the Plaintiff filed
her conplaint. This notion for summary judgnent was filed by the
Def endant OSP and Mbusseau on Septenber 21, 2000.

Il. Legal Standard

Sumary  j udgnent is appropriate “if the pl eadings,



depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law” Fed. R Cv. P. 56(c). The
party noving for summary judgnent has the initial burden of show ng

the basis for its nmotion. See Celotex Corp. v. Catrett, 477 U. S

317, 323 (1986). Utimtely, the noving party bears the burden of
showng that there is an absence of evidence to support the
nonnmoving party’s case. See id. at 325. Once the novant
adequately supports its notion pursuant to Rule 56(c), the burden
shifts to the nonnoving party to go beyond the nere pl eadi ngs and
present evidence through affidavits, depositions, or adm ssions on
file to show that there is a genuine issue for trial. See id. at
324. A genuine issue is one in which the evidence is such that a
reasonable jury could return a verdict for the nonnoving party.

See Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986). A

fact is “material” only if it mght affect the outcone of the suit
under the applicable rule of law. See id.

When deci ding a notion for summary judgnent, a court nust draw
all reasonable inferences in the light nost favorable to the

nonnovant . See Big Apple BMN Inc. v. BMNVof N Am., Inc., 974

F.2d 1358, 1363 (3d Cir. 1992). Moreover, a court nmay not consi der
the credibility or weight of the evidence in deciding a notion for

sumary judgnment, even if the quantity of the noving party’s



evi dence far outwei ghs that of its opponent. See id. Nonetheless,
a party opposing summary judgnment nust do nore than rest upon nere

al |l egations, general denials, or vague statenents. See Trap Rock

Indus., Inc. v. Local 825, 982 F.2d 884, 890 (3d GCr. 1992). The

court’s inquiry at the sunmary judgnent stage is the threshold
inquiry of determ ning whether there is need for a trial, that is
whet her the evidence presents a sufficient disagreenent to require
subm ssion to a jury or whether it is so one-sided that one party

must prevail as a matter of law. See Anderson, 477 U. S. at 250-52.

If there is sufficient evidence to reasonably expect that a jury
could return a verdict in favor of plaintiff, that is enough to
thwart inposition of sunmary judgnent. See id. at 248-51.

1. TITLE VII AND PHRA CLAI MS

A. The Plaintiff's dains based upon racial aninus.

The Defendant clains that the Plaintiff cannot support a claim
for a hostile work envi ronment based upon raci al ani nus because she
alleges that only two racially offensive comments were nade. The
Plaintiff responds that these two statenents nust be viewed in the
| arger context of Defendant Branson’s general conduct toward the
Plaintiff to appreciate the hostile environnent it created. The
Third Grcuit has found that “[h]ostile environnent harassnent
cl ai ms must denonstrate a continuous period of harassnment, and two

comments do not create an atnosphere.” See Drinkwater v. Union

Carbide Corp., 904 F.2d 853, 863 (3d Cir. 1990). Therefore, the




Court finds that no genuine issue of material fact exists as to the
Plaintiff’s clainms for hostile work environment and constructive
di scharge based upon her race.

For the foregoing reasons, the Plaintiff’s clains based upon
race discrimnation nust be di sm ssed.

B. Def endant OSP

The Suprene Court has recently addressed the issue of
vicarious enployer liability in a case brought pursuant to Title
VII alleging hostile work environnent and constructive di scharge.

See Burlington Industries v. Ellerth, 524 U S. 742, 748-50, 118

S.C. 2257, 2262-63 (1998). The Court nade clear that “[a]n
enpl oyer is subject tovicarious |liability to a victim zed enpl oyee
for an actionabl e hostile environnent clai mcreated by a supervi sor
wth imrediate (or successively higher) authority over the
enpl oyee.” 1d. at 765, 118 S.C. at 2270. However, the enpl oyer
may assert an affirmative defense to liability if no tangible
adverse enploynment action has been taken against the enployee
Id., 118 S.Ct. at 2270. Prior to determning if the Plaintiff was
the subject of discrimnatory behavior, the Court will determ ne
whet her any tangi bl e adverse enpl oynent action was taken agai nst
the Plaintiff.

“Atangi bl e enpl oynment action constitutes a significant change
i n enpl oynent status, such as hiring, firing, failing to pronote,

reassignment with significantly different responsibilities, or a



deci si on causing significant change in benefits.” 1d. at 761, 118
S.C. at 2269. The Defendant asserts that there is no tangible
adverse enpl oynent action because the Plaintiff does not dispute
t hat she never | ost any work, she was paid for all of the work she
did, and she voluntarily resigned. Wile in nost cases economc
harm will be the key elenent of a tangible adverse enploynent
decision, it is not nmandatory. See id. at 762, 118 S.Ct. at 2269.
The Plaintiff does not deny that she was never shortchanged any pay
and never had any work taken away. However, she asserts that she
was threatened with adverse enpl oynent action and her supervisor
interfered with her time sheets to delay her receipt of

conpensation. The Court in Burlington Industries rejected the idea

that threats alone were tangible adverse enploynent actions and
i ndi cated that a tangi ble enploynment action “requires an official
act of the enterprise . . . . The decision in nost cases is
docunented in official conpany records, and may be subject to
review by higher |evel supervisors.” 1d., 118 S.C. at 2269. The
Court finds that there is no question of material fact as to the
i ssue of whether tangible adverse enploynent action was taken
against the Plaintiff. The Court finds that it was not.

The practical affect of the Court’s decision that the
Plaintiff suffered no tangi bl e adverse enploynent action is that
the Defendants are allowed to assert an affirmative defense to

liability. See id. at 765, 118 S.C. at 2270. That affirmative



def ense consists of two showi ngs: “(a) that the enpl oyer exercised
reasonable care to prevent and correct pronptly any sexually
harassi ng behavi or, and (b) that the plaintiff enployee
unreasonably failed to take advantage of any preventative or
corrective opportunities provided by the enpl oyer or to avoid harm
otherwise.” 1d. at 765, 118 S.Ct. at 2270. The Defendants assert
that there is no dispute that the Plaintiff was provided with the
enpl oynent handbook which enunerated an extensive policies and
procedures on handling sexual harassnent procedures and the
Plaintiff did not followthemin this case. The Plaintiff does not
contest that the Plaintiff received the handbook with the rel evant
policies and procedures, but does claimthat she took advantage of
t hese procedures by conplaining to Defendant Musseau. However,
the Plaintiff herself stated that she never tol d Def endant Mbusseau
t hat Defendant Branson had given her problens based upon sex or
race, she sinply conplained that she was having problens. See
Pl.”s Dep. at 28:1-9. Pronmul gati ng an extensive anti harassnent
policy is evidence that the enpl oyer exercised reasonable care to

prevent sexual harassnment. See Burlington Industries, 524 U S. at

765, 118 S. Ct. at 2270. Al so, an enployee's failure to take
advant age of these policies will suffice to satisfy the enployer’s
burden on the second elenment of the affirmati ve defense. See id..
at 765, 118 S. . at 2270. As aresult, the Court finds that there

is no issue of material fact regarding the Defendant’s affirmative



defense for wvicarious liability in the Plaintiff’'s sexual
harassnment claim

For the foregoing reasons, the Plaintiff’s clains under Title
VII and the PHRA agai nst the Defendant OSP nust be di sm ssed.

C. Def endant Mbusseau.

The Defendant Musseau asserts that there is no individua
liability under Title VII. Therefore, he clains, that cause of
action against him should be dism ssed. The Third G rcuit has
expressly held that “Congress did not intend to hold individua

enpl oyees liable under Title VII.” See Sheridan v. E. 1. Dupont de

Nenours and Co., 100 F. 3d 1061, 1078 (3d Cir. 1996). |In addition,

t he enpl oynent di scrimnation provisions of the PHRA are construed

identically to those in Title VII. See Dici v. Pennsylvania, 91

F.3d 542, 552 (3d CGr. 1996). Wile the PHRA has ot her provisions
whi ch do i nvoke individual liability, the Plaintiff does not allege
those in this case. Therefore, both the Plaintiff’'s Title VII and
PHRA cl ai ns agai nst the Defendant Musseau nust fail.

For the foregoing reasons, the Plaintiff’s clains pursuant to
Title VII and the PHRA against the Defendant Musseau nust be
di sm ssed.

V. THE PLAINTIFF' S NEG. | GENCE CLAIM

Both Defendants OSP and Musseau assert the statute of
limtations as a defense to the Plaintiff’s negligence claim

contained in Count IIl of the conplaint. The Plaintiff does not



offer a rebuttal to the Defendants’ argunent. I n Pennsyl vani a
there is a twd-year statute of |imtations in negligence actions
whi ch begins to run when the cause of action accrues. See 42 Pa.

Cons. Stat. Ann. 8§ 5524 (West 2001); see also Jordan v. Smthkline

Beecham 958 F. Supp. 1012, 1026 (E.D.Pa. 1997). 1In this case, it
is uncontested that the Plaintiff |left her position at the
Def endant conpany on January 5, 1998. Because the conplaint in
this case wasn't filed until March 21, 2000, the Plaintiff’s
negl i gence clai mnust be di sm ssed.

For the foregoing reasons, the Plaintiff’s negligence action

agai nst bot h Defendants Myusseau and OSP are di sm ssed.

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CONNELI US A. HAI RSTON- LASH : ClVIL ACTI ON
V.

R J.E. TELECOM INC., fornerly :

O S.P. CONSULTANTS, INC., et. al. : NO. 00-2070

ORDER

AND NOW this 30'" day of March, 2001, upon consideration of
the Defendants’ Motion for Summary Judgnment (Docket No. 15), the
Def endants’ Brief in Support of Motion for Summary Judgnent (Docket
No. 16), the Appendix Material for Defendants’ Brief (Docket No.
17), the Plaintiff’'s Brief in Support of Answer to Defendants’
Motion for Summary Judgnent and acconpanyi ng appendi x (Docket No.
19), and the Defendants’ Reply Brief in Support of Mdtion for
Summary Judgnent (Docket No. 23), |IT IS HEREBY ORDERED that the
Def endant O S. P. Consul tants and Def endant Dal e Mousseau’ s Mdtion

for Summary Judgnent is GRANTED.

BY THE COURT:

HERBERT J. HUTTON, J.



